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E-mail: brian.quinn@wisconsin.gov

Agency Acronym: DOR

Agency Number: 566

Priority: Medium

Intent:

See memo.

Attachments: True
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Capital Gain Exclusion for Gains Realized from the Sale of Wisconsin-Sourced Assets

\A gains earned from Wisconsin assets eligible for a 100% exclusion

ualifying net gains earned from the sale of real or tangible personal property
located in Wisconsin used in a Wisconsin business as well as gain from sale of
stock or ownership interest if the stock or ownership interest is of a Wisconsin

company, limited liability company or partnership as certified by the Department
of Commerce.

To be eligible, property/ownership interest has to be acquired after January 1,
2011 and owned for at least five uninterrupted years prior to sale.

. i)traction is the lesser of the federal net capital gain reported on Schedule Dor
the qualifying Wisconsin net capital gain, i.e., cannot take a 100% exclusion from
the Wisconsin gain if non-Wisconsin losses are reported for federal purposes.

/f}{payers may not take a subtraction for realized gains from transactions that

receive a deferral for gains reinvested in a qualified new business venture under s.
71.05(24), Wis. Stats.

¢ Criteria for Commerce to certify a business as a qualifying Wisconsin business:

o Require that the business have 50% or more of their property and 50% or
more of their payroll in Wisconsin for each year taxpayer held stock or
property.

»_Bffective date of 1-1-2011.
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DOA.......Quinn, BB0303 - Capital gains exclusion for Wisconsin-sourced
investments

FoR 2011-13 BUDGET — NoT READY FOR INTRODUCTION

..., relating to: creating a procedure for certain taxpayers to exclude from

2 income certain capital gains from the sale of Wisconsin—sourced assets.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION v

Under current law, there is an income tax exclusion for individuals for 30
percent of the net capital gains realized from the sale of assets held for at least one
year, except a farm asset is subject to an exclusion for 60 pertent of such gains.

Under this bill, and subject to some exceptions, for taxable years beginning
after December 31, 2011, an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax—option corporation (claimant) may subtract from
federal adjusted gross income the lesser of the claimant’s federal net capital gain as

, reported on the claimant’s federal tax return if, in that year, the claimant had a -
\ S qualifying gain, or the claimant’s qualifying gain.
i “qualifying gain” as the gain realized by the sale of any

Wisconsin capital asset thatts)purchased after December 31, 2010, held for at least
/g\fﬁ/"“@consecutive years, and treated as a long—term gain under federal law. A “Wisconsin
capital asset” is real or tangible personal property that is located in this state and
used in a Wisconsin business, or stock or other ownership interest in a Wisconsin
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determine whether a taxpayer’s gain resulted from the sale of stoc other
ownership interest in, or real or tangible personal property used by, a bu

during a ﬁv&'ear period that the taxpayer held the asset, paid at least 5
payroll to Wisconsin residents, or held real property worth at least 50
value of all its real property and tangible personal property in Wisconsin.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

e
SEcCTION 1. 71.01 (13) of the statutes is amended to read:

income, with the modifications prescribed in s. 71.05 (6) to (12), (19), (20),

71.01 (13) “Wisconsin adjusted gross income” means federal adjusted gross
&A&/ZZ),

e/
and (25).
v/

History: 1987 a. 312; 1987 a. 411 ss. 6 10 8, 26, 27, 31; 1989 a. 31, 100, 336; 1991 a. 39, 269; 1993 a. 16, 112, 437; 1995 a. 27, 380, 428; 1997 a. 27, 37, 237; 1999 a. 9, 194;
2001 a. 109; 2003 a. 33; 2005 a. 25, 49, 362; 2007 a. 20, 226; 2009 a. 2, 28, 161, 183; 5. 13.92 (2) (i).

=p}

10
11
12
13
14
15

SECTION 2. 71.05 (25) of the statutes is created to read:

71.05 (25) CAPITAL GAINS EXCLUSION; WISCONSIN-SOURCE ASSETS. (a) In this
subsect‘iin:

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax—option corporation.

2. “Qualifying gain” means the gain realized from the sale of any Wisconsin
capital asset that is purchased after December 31, 20&), held for at least 5
uninterrupted years, and treated as a long—-term gain under the Internal Revenue

Code, except that a qualifying gain may not include any amount for which the

claimant claimed a subtraction under sub. (24) (b).

((Eﬂx,
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SECTION 2

3. “Wisconsin business” means a business certified by the Wisconsin Economic
Development Corporation under s. 238.1451./

4. “Wisconsin capital asset” means any of the following:

a. Real or tangible personal property that is located in this state and used in
a Wisconsin business.

b. Stock or other ownership interest in a Wisconsin business.

(b) For taxable years beginning after December 31, 2010, a claimant may ‘
subtract from federal adjusted gross income the lesser of one of thﬁ following
amounts, to the extent that it is not subtracted under sub. (6) (b) 9. or 9m.:

1. The amount of the claimant’s federal net capital gain as reported on Schedule
D of the claimant’s federal income tax return for the taxable year to which the claim
relates, but this subdi\%sion applies only if, in that taxable year, the claimant has a
qualifying gain. |

2. The amount of the claimant’s qualifying gain in the year to which the claim
relates.

[

SECTION 3. 238.145 of the statutes is created to read:

238.145 Wisconsin-source assets exclusion. (1) The corporation shall
implement a program to certify, for purposes of determining a taxpayer’s eligibility
to claim the subtract modification under s. 71.05 (25{, whether property, as described
in s. 71.05 (25) (a) 4. a., was used in a business that, during a period of at least 5
uninterrupted years that the taxpayer held the property, paid at least 50 pe;:ent of
its total payroll to residents of this state or held real property\r/ and tangible personal

property in this state with a value equal to at least 50 percent of the value of all of

the business’s real property and tangible personal property.
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(2) The corporation shall implement a program to certify, for purposes o
determining a taxpayer’s eligibility to claim the subtract modification under s. 7 1.0‘3
(25), whether stock or other ownership interest, as described in s. 71.05 (25) (a)iL b.,
was held in a business that, during a period of at least 5 uninterrupted years that
the taxpayer held the held the stock or other ownership interest, paid at least gO
percent of its total payroll to residents of this state or held real property and tangible
personal property in this state with a value equal to at least 50 p\grcent of the value

of all of the business’s real property and tangible personal property.

(END)
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Sundberg, Christopher

From: Quinn, Brian D - DOA [Brian.Quinn@wisconsin.gov]
Sent:  Thursday, February 10, 2011 11:16 AM

To: Sundberg, Christopher
Subject: FW. BB0303
Chris,

See below. Just to summarize the eligibility so that the intent is clear, we are changing it from having the
business have to meet the requirement for every single year of the holding period so that the business
only has to meet the requirement for three of the first five years, and the years need not be uninterrupted.

Call me if you have questions.

Brian
266-1923

From: Boldt, Rebecca A - DOR

Sent: Thursday, February 10, 2011 11:12 AM

To: Quinn, Brian D - DOA

Cc: Caruth, Bradley R - DOR; Chandler, Richard G - DOR; Koskinen, John B - DOR
Subject: RE: BB0303

Brian:
As discussed,
1) the draft needs to incorporate the requirement that the payroll AND property factor need to be met.

2) | think it would be cleaner if the holding period requirement (3 years) be specified in Chapter 71 and the
certification requirements be in Chapter 238.

In order to be certified in a given year, a business needs to meet the payroll and property test in the
business' preceding taxable year. Only after its tax year will the business know if it meets the 50+ test, so
we have to reference a preceding year. We could impose the test on the preceding calendar year, but not
all companies file on a calendar year basis and they may have difficulty determining it on a calendar year
basis.

In order for the taxpayer/investor to get the full exclusion the business is on the certification list in the year
of the investment and 2 of the subsequent 4 years.

3) We may want to put in statute more details regarding the payroll and property factors. Here is what I'm
thinking for the front end proposal (borrowed from apportionment language):

283.2? Qualified Wisconsin businesses. (1) The corporation shall implement a program to certify
qualified Wisconsin businesses for purposes of s. 71.05 (XX). A business desiring certification shall
submit an application to the corporation in each calendar year for which the business desires certification.
Subject to sub. (2), a business may be certified under this subsection.

(2) The corporation may certify a business under sub. (1) if in the preceding taxable year of the business,
the payroll factor of the business is at least 50 percent and the property factor of the business is at least 50

percent.
(a) For purposes of this subsection, payroll factor means the fraction, the numerator of which is the total

2/10/2011
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amount paid in this state during the preceding taxable year by the business for compensation, as provided in s.
71.04(6), and the denominator of which is the total compensation paid everywhere during the preceding taxable
year.

(b) For purposes of this subsection, property factor means the fraction, the numerator of which is the average
value of the business' real and tangible personal property owned or rented and used in this state during the
preceding taxable year and the denominator of which is the average value of all the business' real and tangible
personal property owned or rented and used during the preceding taxable year.

1. Cash on hand or in the bank, shares of stock, notes, bonds, accounts receivable, or other evidence of
indebtedness, special privileges, franchises, goodwill, or property the income of which is not taxable or is
separately allocated, shall not be considered tangible property nor included in the factor.

2. Property used in the production of nonapportionable income or losses shall be excluded from the numerator and
denominator of the property factor. Property used in the production of both apportionable and nonapportionable
income or losses shall be partially excluded from the numerator and denominator of the property factor so as to
exclude, as near as possible, the portion of such property producing the nonapportionable income or loss.

3. Property owned by the business is valued at its original cost. Property rented by the business is valued at 8
times the net annual rental. Net annual rental is the annual rental paid by the business less any annual rental
received by the business from sub-rentals.

4. The average value of property shall be determined by averaging the values at the beginning and ending of the
taxable year.

(3) (a) The corporation shall maintain a list of businesses certified under sub. (1) and shall permit public access to
the lists through the department’s Internet Web site.

(b) The corporation shall notify the department of revenue of every certification issued under sub. (1) and the date
on which a certification under sub. (1) is revoked or expires.

Rebecca

Rebecca

From: Quinn, Brian D - DOA

Sent: Wednesday, February 09, 2011 2:58 PM
To: Boldt, Rebecca A - DOR

Cc: Caruth, Bradley R - DOR

Subject: RE: BB0303

Here it is.

From: Boldt, Rebecca A - DOR

Sent: Wednesday, February 09, 2011 10:49 AM
To: Quinn, Brian D - DOA

Subject: RE: BB0303

thank you.

From: Quinn, Brian D - DOA

Sent: Wednesday, February 09, 2011 10:48 AM

To: Boldt, Rebecca A - DOR; Caruth, Bradley R - DOR
Subject: RE: BB0303

| just called Chris Sundberg at LRB and he says that it is in editing right now. We should see it later today.

2/10/2011
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From: Boldt, Rebecca A - DOR

Sent: Wednesday, February 09, 2011 10:44 AM
To: Caruth, Bradley R - DOR; Quinn, Brian D - DOA
Subject: RE: BB0303

Brian:

Do you have a sense (or could you make an inquiry) as to when we'll see this draft? We would like to see it in
conjunction with the (front end) cap gain exclusion and we're getting pressed for time.

Thank you.

Rebecca Boldt

Income Tax Policy and Economic Team
Division of Research and Policy
Wisconsin Department of Revenue
2135 Rimrock Road, 6-73

Madison, W1 53708

(608) 266 -6785

From: Caruth, Bradley R - DOR

Sent: Tuesday, February 08, 2011 2:27 PM
To: Quinn, Brian D - DOA

Cc: Boldt, Rebecca A - DOR

Subject: RE: BB0303

I think you have explained it correctly. | expect certification would require a form in which the business lists the WI
and non Wl assets and their values. I'm sure there would be some gray areas (for example if the asset is mobile
or the value is uncertain during some point in the holding period). [s the question related to whether they need
rule making authority in these circumstances?

-Brad
(608) 261-8984

From: Quinn, Brian D - DOA

Sent: Tuesday, February 08, 2011 1:47 PM
To: Caruth, Bradley R - DOR

Subject: FW: BB0303

Brad,

See Christopher's question below and let me know if | was explaining anything incorrectly here. This was based
on the version of the capital gains exclusion that was sent to us last week.

Thanks.

-Brian

2/10/2011
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From: Sundberg, Christopher [mailto:Christopher.Sundberg@legis.wisconsin.gov]
Sent: Tuesday, February 08, 2011 11:17 AM

To: Quinn, Brian D - DOA

Subject: RE: BB0303

That's easy enough where the capital asset in question is stock, but how does it work when the capital asset is
real or tangible property used in a Wisconsin business?

From: Quinn, Brian D - DOA [mailto:Brian.Quinn@wisconsin.gov]
Sent: Tuesday, February 08, 2011 11:11 AM

To: Sundberg, Christopher

Subject: RE: BB0303

| shouid have clarified on this point. The exclusion applies to the investor in the business. The certification applies
to the business itself. The person cauld theoretically be from out of state and earning a return on, say, a
commercial office building in Green Bay.

From: Sundberg, Christopher [mailto:Christopher.Sundberg@legis.wisconsin.gov]
Sent: Tuesday, February 08, 2011 11:09 AM

To: Quinn, Brian D - DOA

Subject: RE: BB0303

I think | get it. So the payroll requirement only applies if a person who wants to take advantage of the exclusion
actually has employees? Any idea how WEDC is supposed to determine whether 50% of a person's property
(also by dollar value, right?) was in Wisconsin during the 5-year period in question?

From: Quinn, Brian D - DOA [mailto:Brian.Quinn@wisconsin.gov]
Sent: Tuesday, February 08, 2011 10:55 AM

To: Sundberg, Christopher

Subject: RE: BB0303

Basically, and this is what | think it means, is that Commerce would have to certify in each year that 50% or more
of tangible property (real estate, personalty, etc) and 50% or more of payroll (as defined by dollar amount) be
located in Wisconsin. When the investor sells the asset at the end of those five years, in order to qualify for the
100% exclusion, that business must have met those conditions in each of those five years.

From: Sundberg, Christopher [mailto:Christopher.Sundberg@legis.wisconsin.gov]
Sent: Tuesday, February 08, 2011 10:51 AM

To: Quinn, Brian D - DOA

Subject: RE: BB0303

I'm holding up this draft because I'm not sure what it means for Commerce to certify that a business has "50% or
more of their property and 50% or more of their payroll in Wisconsin for each year taxpayer held stock or
property." Can you help?

From: Quinn, Brian D - DOA [mailto:Brian.Quinn@wisconsin.gov]
Sent: Thursday, February 03, 2011 6:16 PM

To: Sundberg, Christopher

Subject: RE: BB0303

Yes. Thanks.

2/10/2011
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-Brian

From: Sundberg, Christopher [mailto:Christopher.Sundberg@legis.wisconsin.gov]
Sent: Thursday, February 03, 2011 2:06 PM

To: Quinn, Brian D - DOA

Cc: Shovers, Marc - LEGIS

Subject: BB0303

With Commerce being dismantled, should the certification function in this request be performed by WEDC?

Christopher Sundberg

Legisiative Attorney

Legislative Reference Bureau
(608) 266-9739
christopher.sundberg@legis.wi.gov

CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying documents contain information belonging to the sender which
may be confidential and legally privileged. This information is only for the use of the individual or entity to whom this electronic mail transmission was
intended. If you are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this transmission is strictly prohibited. If you have received this transmission in error, please immediately contact the sender and delete the
message. Thank you.

CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying documents contain information belonging to the sender which
may be confidential and legally privileged. This information is only for the use of the individual or entity to whom this electronic mail transmission was
intended. If you are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this transmission is strictly prohibited. If you have received this transmission in error, please immediately contact the sender and delete the
message. Thank you.

CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying documents contain information belonging to the sender which
may be confidential and legally privileged. This information is only for the use of the individual or entity to whom this electronic mail transmission was
intended. If you are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this transmission is strictly prohibited. If you have received this transmission in error, please immediately contact the sender and delete the
message. Thank you.

2/10/2011
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Sundberg, Christopher

From: Quinn, Brian D - DOA [Brian.Quinn@wisconsin.gov}]
Sent:  Thursday, February 10, 2011 11:31 AM

To: Sundberg, Christopher

Subject: FW: BB0303

See below.

From: Boldt, Rebecca A - DOR

Sent: Thursday, February 10, 2011 11:29 AM
To: Quinn, Brian D - DOA

Subject: RE: BB0303

Brian:

Just to be clear - it appears from the draft that Chris may be thinking the WEDC is to certify the qualifying

investment. But we have envisioned that they certify the business. They will not be involved in certifying

if the business meets the holding requirement for each investor. They will be compiling a list each year of
business that qualify in that year (again based on the preceding tax year).

Rebecca

From: Quinn, Brian D - DOA

Sent: Wednesday, February 09, 2011 2:58 PM
To: Boldt, Rebecca A - DOR

Cc: Caruth, Bradley R - DOR

Subject: RE: BB0303

Here it is.

From: Boldt, Rebecca A - DOR

Sent: Wednesday, February 09, 2011 10:49 AM
To: Quinn, Brian D - DOA

Subject: RE: BB0303

thank you.

From: Quinn, Brian D - DOA

Sent: Wednesday, February 09, 2011 10:48 AM

To: Boldt, Rebecca A - DOR; Caruth, Bradley R - DOR
Subject: RE: BB0303

I just called Chris Sundberg at LRB and he says that it is in editing right now. We should see it later today.

From: Boldt, Rebecca A - DOR
Sent: Wednesday, February 09, 2011 10:44 AM

2/10/2011
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DOA:......Quinn, BB0303 - Capital gains exclusion for Wisconsin-sourced
investments

FoOR 2011-13 BUDGET -- NoT READY FOR INTRODUCTION

ANACT ...;relating to: creating a procedure for certain taxpayers to exclude from

income certain capital gains from the sale of Wisconsin-sourced assets.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, there is an income tax exclusion for individuals for 30
percent of the net capital gains realized from the sale of assets held for at least one
year, except a farm asset is subject to an exclusion for 60 percent of such gains.

Under this bill, and subject to some exceptions, for taxable years beginning
after December 31, 2011, an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation (claimant) may subtract from
federal adjusted gross income the lesser of the claimant’s federal net capital gain as
reported on the claimant’s federal tax return if, in that year, the claimant had a
qualifying gain, or the claimant’s qualifying gain.

The bill defines “qualifying gain” as the gain realized by the sale of any
Wisconsin capital asset that is purchased after December 31, 2010, held for at least
five consecutive years, and treated as a long-term gain under federal law. A
“Wisconsin capital asset” is real or tangible personal property that is located in this
state and used in a Wisconsin business, or stock or other ownership interest in a
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Wisconsin business. Under the billY/the Wisconsin Economic Developmen
orporationn mus
tock or other ownership interest in, or real or tangible personal property used by,
A business that, during a five-year period that the taxpayer held the asset, paid at
least 50 percent of its total payroll to Wisconsin residents, or held real property worth
at least 50 percent of the value of all its real property and tangible personal property
in Wisconsin. T —

Because this bill relates to an exemption from state or local taxes, it may be

referred to the Joint Survey Committee on Tax Exemptions for a report to be printed

as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 71.01 (13) of the statutes is amended to read:
71.01 (13) “Wisconsin adjusted gross income” means federal adjusted gross
income, with the modifications prescribed in s. 71.05 (6) to (12), (19), (20), and (24),

and (25).

SECTION 2. 71.05 (25) of the statutes is created to read:

71.05 (25) CAPITAL GAINS EXCLUSION; WISCONSIN-SOURCE ASSETS. (a) In this
subsection:

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation.

2. “Qualifying gain” means the gain realized from the sale of any Wisconsin
capital asset that is purchased after December 31, 2010, held for at least 5
uninterrupted years, and treated as a long-term gain under the Internal Revenue
Code, except that a qualifying gain may not include any amount for which the

claimant claimed a subtraction under sub. (24) (b).

mine whether @ taxpayer’s gain resulted from the sale of /-
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SECTION 2

3. “Wisconsin business” means a business certified by the Wisconsin Economic
Development Corporation under s. 238.145.

4. “Wisconsin capital asset” means any of the following:

a. Real or tangible personal property that is located in this state and used in
a Wisconsin business.

b. Stock or other ownership interest in a Wisconsin business.

(b) For taxable years beginning after December 31, 2010, a claimant may
subtract from federal adjusted gross income the lesser of one of the following
amounts, to the extent that it is not subtracted under sub. (6) (b) 9. or 9m.:

1. The amount of the claimant’s federal net capital gain as reported on Schedule
D of the claimant’s federal income tax return for the taxable year to which the claim
relates, but this subdivision applies only if, in that taxable year, the claimant has a
qualifying gain.

2. The amount of the claimant’s qualifying gain in the year to which the claim

relates.
N

>2SECTION 3. 238.145 of the statutes is created to read:

implement a program to certify, for purposes of determining a taxpayer’s eligibility
to claim the subtract modification under s. 71.05 (25), whether property, as described
in s. 71.05 (25) (a) 4. a., was used in a business that, during a period of at least 5
uninterrupted years that the taxpayer held the property, paid at least 50 percent of
its total payroll to residents of this state or held real property and tangible personal
property in this state with a value equal to at least 50 percent of the value of all of

the business’s real property and tangible personal property.

'“'WMM N et o
238.145 Wisconsin-source assets exclusion. (1) The corporatim

(
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SECTION 3

(2) Tﬁé“'géﬁ’iﬁ?é’ﬁnéﬁwg};;ﬁwgnplenﬁent a pfogramnify, for purposes o
determining a taxpayer’s eligibility to claim the subtract modification under s. 71.05
(25), whether stock or other ownership interest, as described in s. 71.05 (25) (a) 4. b.,
was held in a business that, during a period of at least 5 uninterrupted years th

\ the taxpayer held the held the stock or other ownership interest, paid at least 5

percent of its total payroll to residents of this state or held real property and tangible
personal property in this state with a value equal to at least 50 percent of the value

of all of the business’s real property and tangible personal property.

(END)

5
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a business may apply fo the Wiscodsin Economic Development Corpgration
(corporatlon) for ann 4l certification The corporation may certify a business if it

business’s apph ation, at least 5 I-@- the business’s payroll is paid in {) Wisconsin
and at least 50 of the value of the business’s real and tangible personal property

is used by the business in this state. The bill permits the corporation to adopt rules
~ 1n consultation with theDepartment of Revenug.
Insert 3-16: {)O Q/ /\@

¢

238.144) Wisconsin-source assets exclusion; business certification. '(1)
The corp‘gration shall implement a program to certify businesses for purposes of s.
71.05(25). & business shall submit an application to the corporation in each calendar
year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year
ending immediately before the date of the business’s application, all of the following
are true:

(a) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and
used by the business, as determined by the corporation.

3 &xe corporatig; shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or

expires.
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(4) The corporation, in consultation with the department of revenue, may adopt

v
rules for the administration of this section.
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Shovers, Marc

From: Boldt, Rebecca A - DOR [Rebecca.Boldt@revenue.wi.gov]
Sent: Monday, February 14, 2011 4:03 PM
To: Shovers, Marc

Subject: FW: Capital Gains Exclusion Draft
Attachments: 11-12832.pdf

From: Boldt, Rebecca A - DOR

Sent: Monday, February 14, 2011 4:02 PM

To: Shovers, Marc - LEGIS; Sundberg, Christopher - LEGIS
Cc: Quinn, Brian D - DOA

Subject: FW: Capital Gains Exclusion Draft

Marc and Chris:

Brian asked that | communicate with you regarding DOR comments on the bill:

. Page 2, Section 2: Qualifying gain requires a minimum of a 5 year holding period AND that the asset
i isconsin capital asset in the year of the purchase and in two of the subsequent four years. (in other
rds, the business has to be certified as a Wl business for 3 years that the investor holds the asset)

2. Page 3, line. 7= s. 71.05(25)(b) intro should read as amended as follows:

/ (b) Foptaxable years beginning after December 31, 2646 2015, for a Wisconsin ital asset purchased
afterDecember 31, 2010 and held for five years, a claimant may subtract from federal adjusted gross
ingome the tesser of one of the following amounts, to the extent that it is not subtracted under sub.(6)(b)9.

ro

m.:

3. Inglude in the draft an amendment to s. 71.05(8)(b) to read as follows:

A Wisconsin net operating loss may be carried forward against Wisconsin taxable incomes of

~the next 15 taxable years, if the taxpayer was subject to taxation under this chapter in the taxable
year in which the loss was sustained, to the extent not offset against other income of the year of
loss and to the extent not offset against Wisconsin modified taxable income of any year between
the loss year and the taxable year for which the loss carry-forward is claimed. In this paragraph,
"Wisconsin modified taxable income" means Wisconsin taxable income with the following
exceptions: a net operating loss deduction or offset for the loss year or any taxable year thereafter
is not allowed, the deduction for long-term capital gains under sub.(6)(b)9. and 9m. and sub.

(23) is not allowed, the amount deductible for losses from sales or exchanges of capital assets

may not exceed the amount includable in income for gains from sales or exchanges of capital

assets and "Wisconsin modified taxable income" may not be less than zero.

4. Specify in law that the WEDC shall publish the list of certified businesses (so that taxpayers can easily
determine if they meet the 3 of 5 year test).

Please note: DOR will probably have the same issue described in #3 regarding the front end cap gain
exclusion submitted last week, i.e., s. 71.05(8)(b) should be amended to include the cross reference to
that cap gain exclusion as well.

2/14/2011
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Please let me know if | can clarify anything.

Rebecca Boldt

Income Tax Policy and Economic Team
Division of Research and Policy
Wisconsin Department of Revenue
2135 Rimrock Road, 6-73

Madison, W1 53708

(608) 266 -6785

From: Quinn, Brian D - DOA
Sent: Monday, February 14, 2011 9:58 AM
To: Boldt, Rebecca A - DOR
Subject: FW: Capital Gains Exclusion Draft

Rebecca,

In case this has not made its way to you. | may be missing something obvious, but as far as | can tell the three out
of the first five years test was not included in this draft.

Let me know what suggestions you have.
Thanks.

-Brian

From: Quinn, Brian D - DOA

Sent: Friday, February 11, 2011 1:45 PM

To: Koskinen, John B - DOR; Grinde, Kirsten - DOA
Subject: Capital Gains Exclusion Draft

Brian Quinn

Executive Policy & Budget Analyst
Department of Administration

Division of Executive Budget and Finance
(608)-266-1923
brian.quinn@wisconsin.gov

CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying documents contain information belonging to the sender which
may be confidential and legally privileged. This information is only for the use of the individual or entity to whom this electronic mail transmission was
intended. If you are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this transmission is strictly prohibited. If you have received this transmission in error, please immediately contact the sender and delete
the message. Thank you.

2/14/2011
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DOA:......Quinn, BB0303 - Capital gains exclusion for Wisconsin-sourced
investments

FoOR 2011-13 BUDGET -- NOoT READY FOR INTRODUCTION

1 AN AcT ...;relating to: creating a procedure for certain taxpayers to exclude from

2 income certain capital gains from the sale of Wisconsin-sourced assets.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, there is an income tax exclusion for individuals for 30
percent of the net capital gains realized from the sale of assets held for at least one
year, except a farm asset is subject to an exclusion for 60 percent of such gains.
Under this bill, and subject to some exceptions, for taxable years beginning
after December 31, an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation (claimant) may subtract from
federal adjusted gross income the lesser of the claimant’s federal net capital gain as
reported on the claimant’s federal tax return if, in that year, the claimant had a
qualifying gain, or the claimant’s qualifying gain.

The bill deﬁnes “qualifying gain” as the gain realized by the sale of any
asset that is purchased after December 31, 2010, held for at least
five consecutive years; and treated as a long-term gain under federal law. A
“Wisconsin capital asset” is real or tangible personal property that is located in this
state and used in a Wisconsin business, or stock or other ownership interest in a

a&SCT
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Wisconsin business. Under the bill, a business may apply to the Wisconsin Economic
Development Corporation (corporation) for annual certification. The corporation
may certify a business if it determines that, in the taxable year ending immediately
before the date of the business’s application, at least 50 percent of the business’s
payroll is paid in Wisconsin and at least 50 percent of the value of the business’s real
and tangible personal property is used by the business in this state. The bill permits
the corporation to adopt rules in consultation with DO

Because this bill relates to an exemption from stdte or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptio . for a report to be printed
as an appendix to the bill.

For further information see the state fiscal esttfmate, which will be printed as
an appendix to this bill.

\ and it requA s W&O"W’{"Q’V ‘f“
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The people of the state of Wisconsin, representeﬁ in senate and assembly,

enact as follows: aNA g B{ fhe W4 e 9
Wo!& &7
1 SEcTION 1. 71.01 (13) of the statutes is amended to read:
2 71.01 (13) “Wisconsin adjusted gross income” means federal adjusted gross

3 income, with the modifications prescribed in s. 71.05 (6) to (12), (19), (20), and (24),
and (25).
e

SECTION 2. 71.05 (25) of the statutes is created to read:

»
P

6 71.05 (25) CAPITAL GAINS EXCLUSION; WISCONSIN-SOURCE ASSETS. (a) In this

7 subsection:

8 1. “Claimant” means an individual; an individual partner or member of a

9 partnership, limited liability company, or limited liability partnership; or an
10 individual shareholder of a tax-option corporation. ﬁ; é s ié which
11 2. “Qualifying gain” means the gain realized from the sale of any/g'lsconsm

4t s
12 capital asset)that is purchased after December 31, 2010) eld for at least 5

@ +that /5
13 unintée)rrupted years; and freated as a long-term gain under the Internal Revenue
&
14 Code;j except that a qualifying gain may not include any amount for which the
15 claimant claimed a subtraction under sub. (24) (b). %(
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3. “Wisconsin business” means a business certified by the Wisconsin Economic

Development Corporation under s. 238.145.

4. “Wisconsin capital asset” means any of the following:

a. Real or tangible personal property that is located in this state and used in
a Wisconsin business.

b. Stock or other ownership interest in a Wisconsin business.
a’ claimant may

®

subtract from federal adjusted gross income the lesser of one of the following

(b) For taxable years beginning after December 31,

amounts, to the extent that it is not subtracted under sub. (6) (b) 9. or 9m.:

1. The amount of the claimant’s federal net capital gain as reported on Schedule
D of the claimant’s federal income tax return for the taxable year to which the claim
relates, but this subdivision applies only if, in that taxable year, the claimant has a
qualifying gain.

2. The amount of the claimant’s qualifying gain in the year to which the claim
relates. v

SECTION 3. 238.145 of the statutes is created to read:

238.145 Wisconsin-source assets exclusion; business certification. (1)
The corporation shall implement a program to certify businesses for purposes of s.
71.05 (25). Abusiness shall submit an application to the corporation in each calendar
year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year

ending immediately before the date of the business’s application, all of the following

are true:
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SECTION 3
1 (a) The amount of payroll compensation paid by the business in this state, as
2 determined by the corporation, is equal to at least 50 percent of the amount of all
3 payroll compensation paid by the business, as determined by the corporation.
4 (b) The value of real and tangible personal property owned or rented and used
5 by the business in this state, as determined by the corporation, is equal to at least
6 50 percent of the value of all real and tangible personal property owned or rented and
7 used by the business, as determined by the corporation.
8 (3) The corporation shall notify the department of revenue of every certification
9 issued under this section and of the date on which a certification is revoked or
10 expires.
11 (4) The corporation, in consultation with the department of revenue, may adopt
@ rules for the administration of this section.

13 A (END)
/
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Section #. 71.05 (8) (b) of the statutes is amended to read:

71.05 (8) (b) A Wisconsin net operating loss may be carried forward against Wisconsin taxable
incomes of the next 15 taxable years, if the taxpayer was subject to taxation under this chapter in
the taxable year in which the loss was sustained, to the extent not offset against other income of the
year of loss and to the extent not offset against Wisconsin modified taxable income of any year
between the loss year and the taxable year for which the loss carry—forward is claimed. In this para-
graph, “Wisconsin modified taxable income” means Wisconsin taxable income with the following
exceptions: a net operating loss deduction or offset for the loss year or anz taxable year thereafter
is not allowed, the deduction for long—term capital gains under sub7(6) (b) 9.(is not allowned the
amount deductible for losses from sales or exchanges of capital assets may not exceed the amount
includable in income for gains from sales or exchanges of capital assets and “Wisconsin modified
taxable income” may not be less than zero.

History: 1987 a.312; 1987 a. 411 ss. 42,43, 45,47 t0 49, 51 to 53; 1989 a. 31, 46; 1991 a. 2, 37, 39, 269; 1993 a. 16,
112, 204, 263, 437; 1995 a. 27, 56, 209, 227, 261, 371, 403, 453; 1997 a. 27, 35, 39, 237, 1999 a. 9, 32, 44, 54, 65,
167; 2001 a. 16, 104, 105, 109; 2003 a. 85, 99, 119, 135, 183, 255, 289, 321, 326; 2005 a. 22, 25, 216, 254, 335, 361,

479, 483; 2007 a. 20, 96, 226; 2009 a. 2, 28, 205, 265, 269, 276, 295, 332, 344; s. 13.92 (1) (bm) 2., (2) (i).

mshovers(unx003) Mon-Feb-14-2011 5:02 pm
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DOA.......Quinn, BB0303 - Capital gains exclusion for Wisconsin-sourced

investments

FoOR 2011-13 BUDGET -- NoT READY FOR INTRODUCTION

o: creating a procedure for certain taxpayers to exclude from

income certain capital gains from the sale of Wisconsin-sourced assets.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, there is an income tax exclusion for individuals for 30
percent of the net capital gains realized from the sale of assets held for at least one
year, except a farm asset is subject to an exclusion for 60 percent of such gains.

Under this bill, and subject to some exceptions, for taxable years beginning
after December 31, 2015, an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation (claimant) may subtract from
federal adjusted gross income the lesser of the claimant’s federal net capital gain as
reported on the claimant’s federal tax return if, in that year, the claimant had a
qualifying gain, or the claimant’s qualifying gain.

The bill defines “qualifying gain” as the gain realized by the sale of any asset
that is purchased after December 31, 2010, held for at least five consecutive years,
is a Wisconsin capital asset at the time of purchase and for at least two of the next
four years, and treated as a long-term gain under federal law. A “Wisconsin capital
asset” is real or tangible personal property that is located in this state and used in
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a Wisconsin business, or stock or other ownership interest in a Wisconsin business.
Under the bill, a business may apply to the Wisconsin Economic Development
Corporation (corporation) for annual certification. The corporation may certify a
business if it determines that, in the taxable year ending immediately before the date
of the business’s application, at least 50 percent of the business’s payroll is paid in
Wisconsin and at least 50 percent of the value of the business’s real and tangible
personal property is used by the business in this state. The bill permits the
corporation to adopt rules in consultation with DOR, and it requires the corporation
to make a list of certified businesses available at the corporation’s Web site.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 71.01 (13) of the statutes is amended to read: beeh 4 Hf ectest é/

&lVﬁ s W'fb“t_/rpa,
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71.01 (13) “Wisconsin adjusted gross income” means federal adJusfé’cf grosgﬁ KEH

income, with the modifications prescribed in s. 71.05 (6) to (12), (19), (20), and (24),
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SECTION 2. 71.05 (8) (b) of the statutes is amended to read:

71.05 (8) (b) A Wisconsin net operating loss may be carried forward against
Wisconsin taxable incomes of the next 15 taxable years, if the taxpayer was subject
to taxation under this chapter in the taxable year in which the loss was sustained,

to the extent not offset against other income of the year of loss and to the extent not

10
11
12
13
14

offset against Wisconsin modified taxable income of any year between the loss year
and the taxable year for which the loss carry~-forward is claimed. In this paragraph,
“Wisconsin modified taxable income” means Wisconsin taxable income with the
following exceptions: a net operating loss deduction or offset for the loss year or any

taxable year thereafter is not allowed, the deduction for long-term capital gains
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SECTION 2

under sub- subs. (6) (b) 9. and 9m. and (25) is not allowed, the amount deductible for
losses from sales or exchanges of capital assets may not exceed the amount
includable in income for gains from sales or exchanges of capital assets and
“Wisconsin modified taxable income” may not be less than zero.

SECTION 3. 71.05 (25) of thel/statutes is created to read:

71.05 (25) CAPITAL GAINS EXCLUSION; WISCONSIN-SOURCE ASSETS. (a) In this
subsection:

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation.

2. “Qualifying gain” means the gain realized from the sale of any asset which
1s a Wisconsin capital asset in the year it is purchased by the claimant and for at least
2 of the subsequent 4 years; that is purchased after December 31, 2010; that is held
for at least 5 uninterrupted years; and that is treated as a long-term gain under the
Internal Revenue Code; except that a qualifying gain may not include any amount
for which the claimant claimed a subtraction under sub. (24) (b).

3. “Wisconsin business” means a business certified by the Wisconsin Economic
Development Corporation under s. 238.145.

4. “Wisconsin capital asset” means any of the following:

a. Real or tangible personal property that is located in this state and used in
a Wisconsin business.

b. Stock or other ownership interest in a Wisconsin business.

(b) For taxable years beginning after December 31, 2015, for a Wisconsin

capital asset that is purchased after December 31, 2010, and held for at least 5 years,
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SECTION 3
a claimant may subtract from federal adjusted gross income the lesser of one of the
following amounts, to the extent that it is not subtracted under sub. (6) (b) 9. or 9m.:

1. The amount of the claimant’s federal net capital gain as reported on Schedule
D of the claimant’s federal income tax return for the taxable year to which the claim
relates, but this subdivision applies only if, in that taxable year, the claimant has a
qualifying gain.

2. The amount of the claimant’s qualifying gain in the year to which the claim
relates.

SECTION 4. 238.145 of the stav{utes is created to read:

238.145 Wisconsin-source assets exclusion; business certification. (1)
The corporation shall implement a program to certify businesses for purposes of s.
71.05 (25). Abusiness shall submit an application to the corporation in each calendar
year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year
ending immediately before the date of the business’s application, all of the following
are true:

(a) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and

used by the business, as determined by the corporation.
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SECTION 4

(3) The corporation shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or
expires.

(4) The corporation, in consultation with the department of revenue, may adopt
rules for the administration of this section.

(5) The corporation shall compile a list of businesses certified under this section
and the taxable years for which the businesses are certified and shall make the list
available to the public at the corporation’s Internet Web site.

(END)
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DRAFTER’S NOTE LRB-1283/4dn
FROM THE MES:kjf:rs
LEGISLATIVE REFERENCE BUREAU

February 18, 2011

This draft reconciles LRB-1283/3 and -1409/P1. Both drafts should continue to
appear in the compiled bill.

Marc E. Shovers

Managing Attorney

Phone: (608) 266-0129

E-mail: marc.shovers@legis.wisconsin.gov




State of Wisconsin
2011 - 2012 LEGISLATURE

MES&CTS kjfirs

DOA.......Quinn, BB0303 - Capital gains exclusion for Wisconsin-sourced

investments

FoOR 2011-13 BUDGET -- NoT READY FOR INTRODUCTION

ANAcT ...;relating to: creating a procedure for certain taxpayers to exclude from

income certain capital gains from the sale of Wisconsin-sourced assets.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, there is an income tax exclusion for individuals for 30
percent of the net capital gains realized from the sale of assets held for at least one
year, except a farm asset is subject to an exclusion for 60 percent of such gains.

Under this bill, and subject to some exceptions, for taxable years beginning
after December 31, 2015, an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation (claimant) may subtract from
federal adjusted gross income the lesser of the claimant’s federal net capital gain as
reported on the claimant’s federal tax return if, in that year, the claimant had a
qualifying gain, or the claimant’s qualifying gain.

The bill defines “qualifying gain” as the gain realized by the sale of any asset
that is purchased after December 31, 2010, held for at least five consecutive years,
1s a Wisconsin capital asset at the time of purchase and for at least two of the next
four years, and treated as a long-term gain under federal law. A “Wisconsin capital
asset” is real or tangible personal property that is located in this state and used in




© a9 O

10
11
12
13

2011 - 2012 Legislature -2- LRB-1283/4
MES&CTS:kjf:rs

a Wisconsin business, or stock or other ownership interest in a Wisconsin business.
Under the bill, a business may apply to the Wisconsin Economic Development
Corporation (corporation) for annual certification. The corporation may certify a
business if it determines that, in the taxable year ending immediately before the date
of the business’s application, at least 50 percent of the business’s payroll is paid in
Wisconsin and at least 50 percent of the value of the business’s real and tangible
personal property is used by the business in this state. The bill permits the
corporation to adopt rules in consultation with DOR, and it requires the corporation
to make a list of certified businesses available at the corporation’s Web site.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 71.01 (13) of the statutes is amended to read:

71.01 (13) “Wisconsin adjusted gross income” means federal adjusted gross
income, with the modifications prescribed in s. 71.05 (6) to (12), (19), (20), and (24),
(25), and (26).

»++NOTE: This is reconciled s. 71.01 (13). This SeECTION has been affected by
drafts with the following LRB numbers: LRB-1283/3 and LRB-1409/P1.

SECTION 2. 71.05 (8) (b) of the statutes is amended to read:

71.05 (8) (b) A Wisconsin net operating loss may be carried forward against
Wisconsin taxable incomes of the next 15 taxable years, if the taxpayer was subject
to taxation under this chapter in the taxable year in which the loss was sustained,
to the extent not offset against other income of the year of loss and to the extent not
offset against Wisconsin modified taxable income of any year between the loss year
and the taxable year for which the loss carry-forward is claimed. In this paragraph,
“Wisconsin modified taxable income” means Wisconsin taxable income with the

following exceptions: a net operating loss deduction or offset for the loss year or any
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SECTION 2

taxable year thereafter is not allowed, the deduction for long-term capital gains

under sub- subs. (6) (b) 9. and 9m. and (25) is not allowed, the amount deductible for

losses from sales or exchanges of capital assets may not exceed the amount
includable in income for gains from sales or exchanges of capital assets and
“Wisconsin modified taxable income” may not be less than zero.

SECTION 3. 71.05 (25) of the statutes is created to read:

71.05 (25) CAPITAL GAINS EXCLUSION; WISCONSIN-SOURCE ASSETS. (a) In this
subsection:

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation.

2. “Qualifying gain” means the gain realized from the sale of any asset which
1s a Wisconsin capital asset in the year it is purchased by the claimant and for at least
2 of the subsequent 4 years; that is purchased after December 31, 2010; that is held
for at least 5 uninterrupted years; and that is treated as a long-term gain under the
Internal Revenue Code; except that a qualifying gain may not include any amount
for which the claimant claimed a subtraction under sub. (24) (b).

3. “Wisconsin business” means a business certified by the Wisconsin Economic
Development Corporation under s. 238.145.

4. “Wisconsin capital asset” means any of the following:

a. Real or tangible personal property that is located in this state and used in
a Wisconsin business.

b. Stock or other ownership interest in a Wisconsin business.

(b) For taxable years beginning after December 31, 2015, for a Wisconsin

capital asset that is purchased after December 31, 2010, and held for at least 5 years,
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SECTION 3

a claimant may subtract from federal adjusted gross income the lesser of one of the
following amounts, to the extent that it is not subtracted under sub. (6) (b) 9. or 9m.:

1. The amount of the claimant’s federal net capital gain as reported on Schedule
D of the claimant’s federal income tax return for the taxable year to which the claim
relates, but this subdivision applies only if, in that taxable year, the claimant has a
qualifying gain.

2. The amount of the claimant’s qualifying gain in the year to which the claim
relates.

SECTION 4. 238.145 of the statutes is created to read:

238.145 Wisconsin-source assets exclusion; business certification. (1)
The corporation shall implement a program to certify businesses for purposes of s.
71.05 (25). Abusiness shall submit an application to the corporation in each calendar
year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year
ending immediately before the date of the business’s application, all of the following
are true:

(a) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and

used by the business, as determined by the corporation.
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SECTION 4

(3) The corporation shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or
expires.

(4) The corporation, in consultation with the department of revenue, may adopt
rules for the administration of this section.

(8) The corporation shall compile a list of businesses certified under this section
and the taxable years for which the businesses are certified and shall make the list
available to the public at the corporation’s Internet Web site.

(END)




